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RECENT CASES 

Banks & Banking— Checks— Acceptance— Revocations. — Baldinger 
& Kufferman Mfg. Co. v. Manufacturers-Citizen Trust Co., 156 
N. Y. S. 445. — Where the drawer of a check stopped payment thereon, 
and subsequently the bank through mistake certified check to the payee, 
who deposited it in his bank, and the certifying bank refused payment on 
presentment, held, the payee could not enforce payment by the bank, 
since the drawer was still liable on the check, due to his stopping pay- 
ment thereon, and the payee could therefore show no change of circum- 
stances nor injury to himself. 

Sect. 162 of the Negotiable Instrument Law provides: The acceptor 
by accepting the instrument engages that he will pay it according to the 
tenor of his acceptance. This crystallized the existing common law. The 
leading English case in which it is enunciated is Price v. Neal, 3 Bur- 
row 1354, decided by Lord Mansfield in 1762, — New York holding that 
this applies only to a bona fide holder for value. Title Guarantee & 
Trust Co. v. Haven, 196 N. Y. 487; Halifax v. Lyle, 3 Exch. 446; Minot 
v. Gibson, 3 Tenn. 481. The leading New York case analogous to the 
principal case is Oddie v. The National City Bank, 45 N. Y. 735. It was 
held that the bank became liable for the amount of the check, although 
on the same day, and before the close of banking hours, but after it 
had paid other checks of the drawer's presented later it returned the 
check to depositor as not good, and although the account of the drawer 
was overdrawn at the time of the deposit. The legal effect of that trans- 
action was held to be precisely the same as though the money had been 
first paid to the plaintiff, then deposited. Commercial Bank v. Hughes, 
17 Wend. 97; Carroll v. Cone, 40 Barb. 222; Marsh v. Oneida Central 
Bank, 34 Barb. 298. It was said in Oddie v. National City Bank that 
the element of estoppel existed in that the bank kept the check from 
two o'clock to three o'clock, thus depriving the payee of his opportunity 
of demanding his money of the drawer. This is a doubtful basis of 
estoppel. The doctrine of this case, Price v. Neal, has often been termed 
atrocious. The principal case is more in harmony with justice in refusing 
to let the payee recover from the bank unless he could show actual injury. 
There is a possible narrow ground of distribution between Oddie v. 
National City Bank and the principal case in that in the former the 
drawer was insolvent and in the latter he was not. 

G. S. 

Breach of Marriage Promise — Consideration — Mutuality — Rights of 
Parties. — Bowie v. Trowbridge (In Re Old's Estate), 156 N. W. (Iowa) 
977. — Where a man engaged to marry becomes afflicted, with disease 
whereby the performance of marriage duties would aggravate his disease 
and hasten his death, held, that either party to the contract may repu- 
diate without being subjected to liability therefor, since the consideration 



RECENT CASES 675 

for an agreement to marry is the giving and receiving by marriage all 
that is implied in the relationship, entailing mutual obligations, for the 
failure of which by the act of God either party may refuse to perform. 
Salinger, J., and Evans, C. J., dissenting. 

The older view of liability of either party for breach of promise 
despite the fact of physical disability, finds expression in the famous 
English case of Hall v. Wright, El. Bl. & El. 746, where the defendant 
was held liable notwithstanding that after the promise, without his 
default, he was afflicted with "bleeding at the lungs" whereby he was 
rendered incapable of marrying without peril to his life. For an Amer- 
ican case, see Smith v. Compton, 67 N. J. L. 548. Since the case of 
Hall v. Wright, there has been a decided change in sentiment in England 
and America. In Allen v. Baker, 86 N. C. 01, the court, repudiating Hall 
v. Wright, say that it proceeds on a theory as to the objects contemplated 
by the marriage relation which is contrary to the general conception. 
Sanders v. Coleman, 97 Va. 690, laid down the rule as to implied condi- 
tion of continued health. See also Gardner v. Amett, 21 Ky. L. Rep. I ; 
Shackleford v. Hamilton, 93 Ky. 80; Grover v. Zook, 44 Wash. 489. It 
is well settled that in contracts involving personal services, incapacity of 
body or mind without default on the part of the performer is an excuse 
for non-performance. Robinson v. Davison, L. R. 6 Ex. 269. With much 
greater reason does this apply to contracts to marry which are by their 
very nature peculiarly personal. Common understanding as well as public 
policy demands that the continuance of health should be an implied condi- 
tion of the contract. Conditions implied in law are no innovations upon 
the law of contract as the dissenting judges seem to feel in this case. 
Sound public policy is the basis for such implied conditions and there is 
no need of legislative action to effectuate this. The decision in the 
principal case is no doubt in consonance with the trend of modern cases 
in this country. 

B. P. S. 



Carriage or Passengers — Creation of the Relation — Standard of 
Doty toward Intended Passengers. — Mishler v. Chicago, etc., Ry. Co., 
in N. E. (Ind.) 460. — The plaintiff boarded defendant's street car while 
it was running at the rate of 3 or 4 miles an hour. Due to the defective 
condition of the track, the jolting of the car caused him to be thrown 
off and injured. Held, the duty of the defendant, as to the risks incident 
to a defective track, is to be treated as identical with its duty toward 
a passenger generally; and this duty is owed alike to all persons in its 
cars intending to become passengers thereon, regardless of the time and 
place where they boarded the car. Ibach, J., and Shea, J., dissenting 
(in in N. E. (Ind.) 944). 

The majority opinion contends that the carrier owes the highest degree 
of practicable caTe, included in which was the duty of keeping its tracks 
in repair, to all persons in its cars intending to become passengers; and 
the mere fact that the contract for passage was not yet consummated by 
collection of fare or an acceptance by the carrier will not relieve the 
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